
304

26 CFR Ch. I (4–1–03 Edition)§ 31.3501(a)–1T 

is applicable on January 31, 2003. The 
applicability of this section expires on 
January 30, 2006. 

[T.D. 9041, 68 FR 4923, Jan. 31, 2003]

Subpart F—General Provisions Re-
lating to Employment Taxes 
(Chapter 25, Internal Revenue 
Code of 1954)

§ 31.3501(a)–1T Question and answer 
relating to the time employers must 
collect and pay the taxes on 
noncash fringe benefits (Tem-
porary). 

The following questions and answers 
relate to the time employers must col-
lect and pay the taxes imposed by sub-
title C on noncash fringe benefits: 

Q–1: If a noncash fringe benefit con-
stitutes ‘‘wages’’ under section 3121(a), 
3306(b), or 3401(a), or constitutes ‘‘com-
pensation’’ under section 3231(e), when 
must an employer collect and pay the 
taxes imposed by Subtitle C? 

A–1: For purposes of an employer’s li-
ability to collect and pay the taxes im-
posed by Subtitle C, an employer may 
deem such fringe benefit to be paid at 
any time on or after the date on which 
it is provided, as long as such date is 
on or before the last day of the cal-
endar quarter in which such benefit is 
provided. An employer may consider 
the benefit to be provided in two or 
more parts for purposes of the pre-
ceding sentence. For example, if a 
fringe benefit with a fair market value 
of $1,000 is provided on January 1, 1985, 
the employer could deem $500 paid on 
February 28, 1985 and $500 paid on 
March 31, 1985. 

With respect to noncash fringe bene-
fits provided during the first calendar 
quarter of 1985, a special rule applies. 
Such benefits may be deemed paid at 
any time on or after the date on which 
they are provided as long as the date 
they are deemed paid is on or before 
the last day of the second calendar 
quarter of 1985. 

In addition, for purposes of 
§ 31.6302(c)–1(a)(1)(i), the term ‘‘tax’’ 
does not include the employer tax 
under section 3111 with respect to 
noncash fringe benefits which are 
deemed by the employer to be paid on 
the last day of any calendar quarter. 
For purposes of the first sentence of 

§ 31.6302(c)–2(a)(1), the phrase ‘‘em-
ployer tax imposed after December 31, 
1983, under section 3221 (a) and (b)’’ will 
not include any such employer tax 
with respect to noncash fringe benefits 
which are deemed by the employer to 
be paid on the last day of the quarter; 
provided that for purposes of deposits 
required under § 31.6302(c)–1(a)(1)(v), 
such first sentence applies to such 
noncash fringe benefits. 

Notwithstanding anything in this 
section to the contrary, if an employer 
in fact withholds, the amount withheld 
is subject to the general deposit rules. 

The manner in which and the time at 
which the employer withholds amounts 
from the wages of an employee to pay 
the taxes imposed under section 3101, 
3201, and/or 3402 will generally be left 
to be determined by the employer and 
the employee. Any delay in with-
holding, however, does not affect the 
employer’s obligation upon the filing 
of an employment tax return, to pay 
amounts which would be due under this 
subtitle if the employer had withheld, 
with respect to noncash fringe benefits, 
the amount which would have been re-
quired to be withheld if such noncash 
fringe benefits had been paid in cash on 
the date the benefits were deemed paid. 
However, if such amounts are not with-
held from the wages of an employee 
within a reasonable period after pay-
ment of the taxes by the employer, 
payment by the employer may be 
deemed additional compensation of the 
employee. 

Q–2: Are any fringe benefits excepted 
from the rules contained in Q/A–1 of 
this section? 

A–2: Yes. The rules contained in Q/A–
1 of this section do not apply to the 
transfer of personal property (both tan-
gible and intangible) of a kind held for 
investment or to the transfer of real 
property. Accordingly, an employer is 
liable for the collection and payment 
of taxes imposed by this subtitle when 
such property is transferred. For exam-
ple, stock transferred in connection 
with the performance of services is 
paid, for purposes of this subtitle C, on 
the date the stock is transferred, i.e., 
on the date the stock vests pursuant to 
section 83 (absent a section 83(b) elec-
tion). 
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Q–3: What is an example of the appli-
cation of the rules contained in Q/A–1 
of this section with respect to obliga-
tions under Chapters 21 and 24 of sub-
title C? 

A–3: All of employer A’s employees 
received $100 in cash as wages each 
week from A. In addition, during a cal-
endar quarter, each such employee re-
ceives noncash fringe benefits, the fair 
market value of which is $500. A deems 
all such noncash fringe beneftis to be 
paid on the last day of the quarter. As 
of the end of the quarter, no amount 
has been withheld from the employee’s 
wages with respect to such noncash 
fringe benefits, and A has ‘‘undeposited 
taxes’’ (within the meaning of 
§ 31.6302(c)–1(a)(1)(i)) of more than $3,000 
attributable to amounts actually with-
held under section 3102 or section 3402 
or due under section 3111 with respect 
to cash wages of A’s employees. The 
amount which A must deposit within 3 
banking days after the end of the quar-
ter will be determined without regard 
to the noncash fringe benefits deemed 
paid on the last day of the quarter. 

During the month following the quar-
ter, A withholds from its employees 
with respect to the noncash fringe ben-
efits deemed paid on the last day of the 
quarter. As A withholds amounts, such 
amounts become ‘‘taxes’’ subject to 
§ 31.6302(c)–1(a)(1)(i). If, as of the date of 
filing of the return for the period which 
includes the last day of the quarter, A 
has not deposited all amounts with re-
spect to the quarter which are due 
under section 3111 or which would have 
been due had A withheld, under sec-
tions 3102 and 3402, with respect to 
noncash fringe benefits, the amount 
which would have been required to be 
withheld had such benefits been paid in 
cash, A shall pay the balance with its 
return. A must make such payment re-
gardless of whether, at the time the re-
turn is filed, he has actually withheld 
all amounts which he would have been 
required to withhold had such benefits 
been paid in cash. 

Q–4: If an employee is provided with 
a noncash fringe benefit and separates 
from service before the benefit is 
deemed paid by the employer, is the 
employer liable for the taxes imposed 
by subtitle C? 

A–4: Yes. The employer’s liability is 
unaffected by his ability to collect the 
tax from the former employer. 

Q–5: If an entity other than the em-
ployer provides a noncash fringe ben-
efit to an employee, is that entity con-
sidered the employer of such employee 
with respect to such noncash fringe 
benefit for any purposes of subtitle C? 

A–5: The provision of noncash fringe 
benefits by an entity to an employee of 
another employer does not make such 
entity the employer of such employee 
with respect to such noncash fringe 
benefit for any purpose of subtitle C, so 
long as such noncash fringe benefits 
are incidental to the provision of wages 
by the employer to such employee. For 
example, if two unrelated airlines, A 
and B, enter into a reciprocal agree-
ment where by the parents of employ-
ees of both airlines are entitled to free 
flights on both airlines, the fact that A 
is providing a noncash fringe benefit to 
the employees of B generally will not 
make A the employer of such employ-
ees for purposes of subtitle C. 

Q–6: Do special rules apply to the 
provision of taxable noncash fringe 
benefits by a nonemployer under a re-
ciprocal agreement with the employ-
ee’s employer? 

A–6: If the provision of taxable 
noncash fringe benefits meets the re-
quirements of Q/A–5 of this section, the 
nonemployer provider of the benefits is 
not required to withhold. The employer 
must take the steps necessary to ob-
tain the relevant information from the 
provider of the benefits in order to en-
able the employer to satisfy, in a time-
ly manner, its obligations under sub-
title C to collect and pay taxes with re-
spect to the noncash fringe benefits 
provided by the nonemployer. 

Q–7: For purposes of subtitle C, how 
is the fair market value of an em-
ployer-provided automobile or other 
road vehicle during any time period to 
be determined? 

A–7: The value of the availability of 
an employer-provided automobile or 
other road vehicle must be determined 
under the rules provided in § 1.61–2T 
and § 1.132–1T. (For purposes of this sec-
tion, the terms ‘‘automobile’’ and 
‘‘road vehicle’’ have the meaning given 
those terms in Q/A–11 of § 1.61–2T). For 
example, assume that an employee 

VerDate Jan<31>2003 14:25 Apr 24, 2003 Jkt 200095 PO 00000 Frm 00305 Fmt 8010 Sfmt 8010 Y:\SGML\200095T.XXX 200095T



306

26 CFR Ch. I (4–1–03 Edition)§ 31.3501(a)–1T 

adopts the special rule provided in 
§ 1.61–2T and that the Annual Lease 
Value, as defined in § 1.61–2T, of an 
automobile or other road vehicle is 
$2,100. The automobile or other road 
vehicle is provided to employee A on 
January 1, 1985. As of March 31, A had 
driven the automobile or other road ve-
hicle 1,000 personal miles and 3,000 
miles in the course of his employer’s 
business. For the quarter, A would 
have had wages of $131.25 attributable 
to his personal use of the automobile 
or other road vehicle computed by sub-
tracting a $393.75 working condition 
fringe from $525 ($2,100 divided by 4). 
See section 132(d) and § 1.132–1T. During 
the second quarter of 1985, A drives the 
automobile or other road vehicle only 
1,000 miles, all of which are personal. In 
order to calculate the value of the 
wages provided to A in the second 
quarter in the form of the availability 
of the employer-provided automobile 
or other road vehicle, first A’s em-
ployer calculates the Annual Lease 
Value attributable to the first six 
months of 1985 which is $1,050 ($2,100 di-
vided by 2). Second, A’s employer cal-
culates the working condition fringe 
exclusion which is $630 ($1,050 multi-
plied by a fraction the numerator of 
which is A’s business mileage (3,000 
miles) and the denominator of which is 
A’s total mileage (5,000 miles)). The 
calculations result in a total inclusion 
of $420 ($1,050—$630). From the total in-
clusion of $420, the wages provided in 
the first quarter, $131.25, are sub-
tracted, leaving $288.75 as the wages in-
cludible in the second quarter attrib-
utable to the availability to A of the 
employer-provided automobile or other 
road vehicle. 

Q–8: May an employer treat any part 
of the Annual Lease Value or Daily 
Lease Value (as defined in § 1.61–2T), or 
the fair market value if the special 
rule of § 1.61–2T is not or cannot be 
used, of an automobile or other road 
vehicle made available to an employee 
as includible in the employee’s gross 
income without regard to whether the 
employee has used the automobile or 
other road vehicle in the employer’s 
business? 

A–8: No, except as otherwise provided 
in this Q/A–8, an employer may not in-
clude any amount in an employee’s in-

come with respect to an employer-pro-
vided automobile or other road vehicle 
unless such inclusion is based on: 

(a) Records or a statement submitted 
by an employee that contain the busi-
ness and total mileage for the period 
beginning on January 1, 1985, and end-
ing on the last day of the employer’s 
taxable year that began in 1984, or 

(b) Records that satisfy the employ-
er’s ‘‘adequate contemporaneous 
record’’ requirement under section 
274(d)(4) and the regulations thereunder 
for the employer’s taxable years begin-
ning after December 31, 1984. 

For example, an employer who is sub-
ject to (b) of this Q/A–8 may rely on a 
statement submitted by the employee 
indicating for the period the number of 
miles driven by the employee in the 
employer’s business and the total num-
ber of miles driven by the employee un-
less the employer knows or has reason 
to know the statement submitted is 
not based on ‘‘adequate contempora-
neous records’’. (For purposes of this 
section, if a road vehicle is available to 
any person and such availability would 
be taxable to an employee, miles driv-
en by that person will be considered 
miles driven by the employee). 

Notwithstanding the preceding para-
graph of this Q/A–8, an employer may 
include in an employee’s income the 
value of the availability of an em-
ployer-provided road vehicle, cal-
culated without regard to a working 
condition fringe exclusion based on 
business mileage if one of the condi-
tions listed in § 1.274–6T(f)(1) is satisfied 
with respect to the relevant period. 

In addition, the employer must, be-
fore including any amount in an em-
ployee’s income with respect to an em-
ployer-provided road vehicle, take into 
account other working condition fringe 
exclusions, such as the security exclu-
sion discussed in § 1.132–1T. If proper 
calculation of an exclusion requires in-
formation from the employee and the 
employee does not respond within a 
reasonable period of time to a request 
for that information or produces infor-
mation which the employer knows or 
has reason to know is not accurate, the 
employer may disregard such exclusion 
in reporting the employee’s gross in-
come. 
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Q–8a: May an employer withhold 
amounts attributable to noncash fringe 
benefits on the basis of average wages 
as permitted under section 3402(h)(1)? 

A–8a: In general, yes. In estimating 
wages under section 3402(h)(1)(A), how-
ever, the employer must take into ac-
count estimated business use of the 
benefit (such as an employer-provided 
road vehicle). In no event, however, 
may the amount reported by the em-
ployer as ‘‘wages’’ for any employee for 
any quarter be based on an estimation. 
However, the rules in Q/A–1 of this sec-
tion regarding permissible delays in ac-
tual withholding apply. 

Q–9: If an employee purchases any 
property or service from an employer 
at a discount and the discount is not 
excludable under section 132 and any 
applicable regulations thereunder, 
when is the noncash fringe benefit pro-
vided? 

A–9: Such property or service is pro-
vided at the time that ownership is 
transferred, in the case of property, or 
the time service is rendered, in the 
case of services. This will be true re-
gardless of when the employee pays for 
such property or service or the date 
payment is due or the rate of interest 
charged prior to payment. The time at 
which ownership of the property is 
transferred must be determined under 
general tax principles. 

Q–10: What rules apply with respect 
to the treatment of the payment of any 
noncash fringe benefit as the payment 
of supplemental wages under section 
3402? 

A–10: An employer may treat the 
payment of any noncash fringe benefit 
as the payment of supplemental wages. 
Thus, if noncash fringe benefits are 
provided and tax has been withheld 
from the employee’s regular wages, the 
employer may determine the tax to be 
withheld with respect to such noncash 
fringe benefits by using a flat percent-
age rate of 20 percent, without allow-
ance for exemptions and without ref-
erence to any regular payment of 
wages. For example, assume that dur-
ing a calendar quarter A receives from 
his employer a taxable noncash fringe 
benefit with a fair market value of 
$1,000. If the requirements specified 
above are satisfied, A’s employer may 
determine the tax to be withheld with 

respect to such benefit by using a flat 
percentage rate of 20 percent. The em-
ployer may also determine the tax to 
be withheld with respect to such ben-
efit by use of the method described in 
§ 31.3402 (g)–1(a)(2). 

(Approved by the Office of Management and 
Budget under control numbers 1545–0074 and 
1545–0907) 

[T.D. 8004, 50 FR 756, Jan. 7, 1985, as amended 
by T.D. 8009, 50 FR 7046, Feb. 20, 1985]

§ 31.3502–1 Nondeductibility of taxes 
in computing taxable income. 

For provisions relating to the non-
deductibility, in computing taxable in-
come under subtitle A, of the taxes im-
posed by sections 3101, 3201, and 3211, 
and of the tax deducted and withheld 
under chapter 24, see §§ 1.164–2 and 
1.275–1 of this chapter (Income Tax 
Regulations). For provisions relating 
to the credit allowable to the recipient 
of the income in respect of the tax de-
ducted and withheld under chapter 24, 
see § 1.31–1 of this chapter (Income Tax 
Regulations). 

[T.D. 6780, 29 FR 18148, Dec. 22, 1964]

§ 31.3503–1 Tax under chapter 21 or 22 
paid under wrong chapter. 

If, for any period, an amount is paid 
as tax— 

(a) Under chapter 21 or corresponding 
provisions of prior law by a person who 
is not liable for tax for such period 
under such chapter or prior law, but 
who is liable for tax for such period 
under chapter 22 or corresponding pro-
visions of prior law, or 

(b) Under chapter 22 or corresponding 
provisions of prior law by a person who 
is not liable for tax for such period 
under such chapter or prior law, but 
who is liable for tax for such period 
under chapter 21 or corresponding pro-
visions of prior law, 
the amount so paid shall be credited 
against the tax for which such person 
is liable and the balance, if any, shall 
be refunded. Each claim for refund or 
credit under this section shall be made 
on Form 843 and in accordance with 
§ 31.6402(a)–2 and the applicable provi-
sions of section 6402(a) and the regula-
tions thereunder in Part 301 of this 
chapter (Regulations on Procedure and 
Administration).

VerDate Jan<31>2003 14:25 Apr 24, 2003 Jkt 200095 PO 00000 Frm 00307 Fmt 8010 Sfmt 8010 Y:\SGML\200095T.XXX 200095T


